
AGENDA 
 

THE MEETING OF THE  
 

DISABILITY PROCEDURES AND SERVICES COMMITTEE 
and 

BOARD OF RETIREMENT* 
 

LOS ANGELES COUNTY EMPLOYEES RETIREMENT ASSOCIATION 
 

300 NORTH LAKE AVENUE, SUITE 810  
PASADENA, CA 91101  

 
9:00 A.M., WEDNESDAY, AUGUST 5, 2015 ** 

 
 
 

COMMITTEE MEMBERS: 
 
Vivian H. Gray, Chair 
William de la Garza, Vice Chair 
William R. Pryor 
Les Robbins 
Yves Chery, Alternate 
 

I. APPROVAL OF THE MINUTES 
  

A.  Approval of the minutes of the regular meeting of July 1, 2015 
 

II. PUBLIC COMMENT 
 
III. ACTION ITEMS  
 

A. Consider Application of Peter Gleiberman, M.D., as LACERA Panel Physician 
 
IV. FOR INFORMATION 

 
A. Presentation by Francis J. Boyd, Senior Staff Counsel – Earlier Effective Date 

Government Code Section 31724 
 

B.        Presentation by James Pu, Chief Information Officer – Disability Technology                       
      Integration: Project Update 

 

V. GOOD OF THE ORDER 
   

 (For information purposes only) 
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VI. ADJOURNMENT 

 

 

 

*The Board of Retirement has adopted a policy permitting any member of the Board to 
attend a standing committee meeting open to the public.  In the event five (5) or more 
members of the Board of Retirement (including members appointed to the Committee) 
are in attendance, the meeting shall constitute a joint meeting of the Committee and 
the Board of Retirement. Members of the Board of Retirement who are not members of 
the Committee may attend and participate in a meeting of a Board Committee but may 
not vote on any matter discussed at the meeting. The only action the Committee may 
take at the meeting is approval of a recommendation to take further action at a 
subsequent meeting of the Board.  

**Although the meeting is scheduled for 9:00 a.m., it can start anytime thereafter, 
depending on the length of the Board of Retirement meeting.  Please be on call. 

 
Assistive Listening Devices are available upon request. American 
Sign Language (ASL) Interpreters are available with at least three (3) 
business days notice before the meeting date.   
 
Any documents subject to public disclosure that relate to an agenda 
item for an open session of the Committee, that are distributed to 
members of the Committee less than 72 hours prior to the meeting, 
will be available for public inspection at the time they are distributed 
to a majority of the Committee, at LACERA’s offices at 300 North 
Lake Avenue, suite 820, Pasadena, California during normal business 
hours from 9:00 a.m. to 5:00 p.m. Monday through Friday.  
 
Persons requiring an alternative format of this agenda pursuant to 
Section 202 of the Americans with Disabilities Act of 1990 may 
request one by calling the Disability Retirement Services Division at 
626-564-2419 from 7:30 a.m. to 5:00 p.m. Monday through Friday, but 
no later than 48 hours prior to the time the meeting is to commence.  



 
MINUTES OF THE MEETING OF THE 

 
DISABILITY PROCEDURES AND SERVICES COMMITTEE 

and 
Board of Retirement** 

 
LOS ANGELES COUNTY EMPLOYEES RETIREMENT ASSOCIATION 

 
GATEWAY PLAZA - 300 N. LAKE AVENUE, SUITE 810, PASADENA, CA 91101 

 
Wednesday, July 1, 2015, 11:08 A.M. – 12:30 P.M.  

 
 
  COMMITTEE MEMBERS  
 
PRESENT:   Vivian H. Gray, Chair 
  William de la Garza, Vice Chair 
  William R. Pryor  

Les Robbins 
  Yves Chery, Alternate 
 
ABSENT:   NONE 
 
  ALSO ATTENDING: 
 
  BOARD MEMBERS AT LARGE 
    
  Shawn R. Kehoe 

David L. Muir 
  Ronald A. Okum 
  Anthony Bravo 
  Vito M. Campese, M.D. 
       
  STAFF, ADVISORS, PARTICIPANTS 
 

 
Gregg Rademacher 
JJ Popowich 
Steven Rice                            
Mike Herrera                          

 
Tamra Caldwell 
Vickie Neely 
Kerri Wilson 
Debbie Semnanian 

 
Darren Huey 
Shamila Freeman 
Hernan Barrientos 
Ricardo Salinas 

Vincent Lim Sandra Cortez Karla Sarni 
Eugenia Der Angie Guererro Barbara Tuncay 
Allison E. Barrett 
Steve Tallant 
Frank Boyd 
Roxana Castillo 

Maisha Coulter 
Anna Kwan 
Debra Martin 
Maria Muro  

Mario Garrido 
Thomas J. Wicke 
Michael Treger 
 

Penny Huerta 
 

Russell Lurina  
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ATTORNEYS 

         Thomas J. Wicke 
  
        GUEST SPEAKER 

         None 
                                                                                              
The meeting was called to order by Chair Gray at 11:08 a.m. 

I. APPROVAL OF THE MINUTES 

A.     Approval of minutes of the regular meeting of April 1, 2015 

Mr. de la Garza made a motion, Mr. 
Muir seconded, to approve the 
minutes of the regular meeting of  
April 1, 2015.  The motion  
passed unanimously. 

 
II. PUBLIC COMMENT 

 
III. ACTION ITEMS 

 
 

IV. FOR INFORMATION 
 

A.      Panel Physician Board Certification Requirement – Lapse of Board 
     Certification – Edward Green, III, M.D.       

  
Staff informed the Committee that Dr. Green’s board certification had lapsed as of 
January 1, 2014. After some discussion, the Committee agreed with staff’s 
decision to stop using the physician. The Committee agreed that staff should 
follow the existing Board’s policy and only use doctors with board certification. 
Several committee members provided staff with suggestions for updated policies 
and procedures.  
 
B.      Exacerbation, Aggravation, and Acceleration – Are these terms                                         

interchangeable? 
 

Mr. Boyd, Sr. Staff Counsel provided a presentation on the meaning of 
exacerbation, aggravation, and acceleration and its relationship to causation and 
permanent incapacity. Mr. Kehoe and Ms. Gray suggested that Mr. Boyd prepare 
a nutshell to address exacerbation, aggravation, and acceleration. 
 
C.       Disability Retirement Services – Fiscal Year 2014-2015 Progress Report 

 
Ms. Caldwell provided a brief end of year progress report on application 
processing for the Fiscal Year of 2014-2015. 
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V. GOOD OF THE ORDER 

 
The committee thanked Mr. Boyd and Ms. Caldwell for their presentations. 

 
VI. ADJOURNMENT 
 

With no further business to come before the Disability Procedures and Services 
Committee, the meeting was adjourned at 12:30 p.m.  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
**The Board of Retirement has adopted a policy permitting any member of the Board 
to attend a standing committee meeting open to the public.  In the event five (5) or 
more members of the Board of Retirement (including members appointed to the 
Committee) are in attendance, the meeting shall constitute a joint meeting of the 
Committee and the Board of Retirement. Members of the Board of Retirement who 
are not members of the Committee may attend and participate in a meeting of a 
Board Committee but may not vote on any matter discussed at the meeting. The 
only action the Committee may take at the meeting is approval of a recommendation 
to take further action at a subsequent meeting of the Board.  



L~,CERA Los Angeles County Employees Retirement Association ~. 

July 24, 2015 

TO: Disability Procedures & Services Committee 
Vivian H. Gray, Chair 
William de la Garza, Vice Chair 
William R. Pryor 
Les Robbins 
Yves Chery, Alternate 

FROM: Ricki Contreras, Division Manage" ;()f\ ./ 
Disability Retirement Services r-...-" f</-­

FOR: August 5, 2015, Disability Procedures and Services Committee Meeting 

SUBJECT: CONSIDER APPLICATION OF PETER GLEIBERMAN, M.D., AS LACERA 
PANEL PHYSICIAN 

On June 22,2015, Debbie Semnanian interviewed Peter Gleiberman, M.D., a physician 
seeking appointment to the LACERA Panel of Examining Physicians. 

Attached for your review and consideration are: 
- Staff's Interview Summary and Recommendation 
- Panel Physician Application 
- Curriculum Vitae 
- Sample Report(s). 

IT IS THEREFORE RECOMMENDED THAT THE COMMITTEE accept the staff 
recommendation to submit the application of Peter Gleiberman, M.D., to the Board of 
Retirement for approval to the LACERA Panel of Examining Physicians. 

Attachments 

JJ:RC/sc 

NOTED AND REVIEWED: 

fPl' J.I F'~~OWl 

Date: ! l V! - , 
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July 14, 2015 

TO: Ricki Contreras, Division Manager () q\) 
Disability Retirement Services j~ 

FROM: Debbie Semnanian, WCCP '9'7 
Supervising Disability Retirement Specialist 

SUBJECT: 	 INTERVIEW OF ORTHOPEDIC SURGEON APPLYING FOR 
LACERA PHYSICIAN'S PANEL 

On June 22, 2015, I interviewed Peter Gleiberman, M.D. at his office at 3475 
Torrance Boulevard, Suite F, Torrance, CA 90503. The office space is in a well­
maintained 3-story building with free parking spaces located around the building. 

Dr. Gleiberman is board certified in orthopedic surgery, and has been in private 
practice for over twenty-five years. Dr. Gleiberman shares office space with Dr. 
Robert Fenton, who is a LACERA panel orthopedist. The office has 5 complete 
examination rooms. Dr. Gleiberman estimates that 65 percent of his practice is 
devoted to patient treatment, while the other 35 percent of his time is devoted to 
IME and AME evaluations within the workers' compensation and retirement 
systems. 

As referenced in his Curriculum Vitae, Dr. Gleiberman graduated from the College 
of Medicine and Dentistry in New Jersey with his medical degree in 1978. He 
completed a surgical internship at New York Medical College in 1979, and 
residency at Lincoln Hospital in New York in 1983. He completed Fellowships at 
U.S.C., Rancho Los Amigos Hospital in Arthritis & Adult reconstruction in 1984, 
and the American Academy of Orthopedic Surgeons in 1990. 

Dr. Gleiberman's office was clean with adequate seating. The office and 
restrooms are handicap accessible. Dr. Gleiberman has a staff of six employees. 

Staff reviewed the LACERA Disability Retirement procedures and expectations in 
its evaluation of County Employees applying for both service-connected and 
nonservice-connected disability retirements. The importance of preparing 
impartial and non-discriminatory reports that are clear and concise and address 
issues of causation and incapacity were discussed with the doctor. He 
understood that he would adhere strictly to the HIPAA laws that would also apply 
for LACERA reports. Staff reviewed with Dr. Gleiberman the Panel Physician 
Guidelines for evaluating LACERA applicants and defined the relationship 
between workers' compensation and disability retirement. Staff discussed the 
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need to rely on his own objective and subjective findings rather than the opinions 
of previous physician reports and/or comments. 

Dr. Gleiberman agreed to adhere to LACERA's standard of having his evaluation 
reports sent to us within 30 days of examination. Staff confirmed that Dr. 
Gleiberman is agreeable with accepting payment per the Official Medical Fee 
Schedule (OMFS). Dr. Gleiberman was informed that if he is approved by the 
Board to be on our panel of physicians, he is required to contact the specialist 
assigned to the case for approval of any special tests or extraordinary charges. 
He was also informed that a Quality Control Questionnaire is sent to each 
applicant regarding their visit. 

RECOMMENDATION 
LACERA has a pressing need to add orthopedic physicians and Dr. Gleiberman 
expressed not only a willingness to be on our panel, but also an enthusiasm for 
building a relationship with LACERA. 

Based on our interview and the need for his specialty, staff recommends Dr. 
Gleiberman's application be presented to the Board for approval as a LACERA 
Panel Physician. 
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back f,ll;;d.l')wit'bt:a.d;i;a.tiollotpain. into he.rlegs. .' 

http:s~'~epbrt'~"t;.hatr;lue.to.al
http:on~t~~s.in9>~rfJ'~d~lell~h~;rppa,if)apoJ.lt
http:l~~sp.nt


~E:'_ 
Pa~~:l 

~eC'~1.lseof ongoing >h'ip iss.u~:St she S'¢'taZrt<lQpinion from' 
Dr.. . Gerllardt ....in. '. Februa;17y .. 2012 • . .He. is .... ass(>rz~ate.d ... w~t:;l?the. Sr;;nta 
MQn~~aOi:th9lfE}(i\~~!n$ti:t;~t$... He~gy:t.s,ed .the.~a.t;ient .t~~.·' she 

::!~~i:c~::~i:!~~t:~~:~it~~ :~~:~e~:~~~~n:l,~~~e~t.;b~~~~~:W' He 

Shet:he!l,1f1ad a;andattbroscQpic "procedure ;p~·tformedbYDr. Hu:b~;t: 
~l'l June ~Q~2.'1'hiSogox:l;$a.ated of cle~ning~~·t,. the joint and 100$$ 
.bodi:~softhe .fliq»,soas. 

a.e~~lse '. of ..... he.r ··.qip . abe ..... '~~d ...... Otlg<;>~~t· .ba.c~B~~. . and . ..~~ •.~... Hube~ 
ref¢tred her·' fot'ap"MRI ... Of the ·b.a.ck ·arid;a.dvised:.ner .:t:hcatitwas 
"fine. Ii '. S:h~ .:then c(am~' ~der .tlle,cate ofP.~.Montel1 fofher back, 
and he told her s.he ha,:d '''comp'roEfs~ddiE!'k~h "Dr. Ht.tl::>er 90l'l.tin~ed 
tr.at~g hel:" JQr·hetnd;p ;i.s~es an<lP.:.t: ...MontellwaErtre~'P:i;Jlg ner 
ba~~., . .. . 

.she ·then had a.. 3rif nl.p .vroceQ.ure .. :Jjerfpr~ea .bY·Ot ..... G(i!l'!hqrdtin 
santa .. M0n.ipa .. in . .:r~~.. 2013 ...~t,; ...t.hat: .... pg4.~b, . she. '.. bad been. .on 
crutches and had. seve~e pain .. in<~~e. hip.~it:t~ the ~7~proced).lX'~, 
she nowstat~Qtl+att'!1eh.ip .i.sbetter·.~that she can .wallt~o'Ut: 
1.Q ~~lltes..S'h~· ~Q lqtl'ge~h~f3'as <;r1.l.t;~h~$:~ .. .. . . 

$'p~ ha$been·l'arit1.g;Q4t·Gf1?oo~ee !of'-<icupuncture/ .....which she 
feels ha.sn~lped h~r .·a··great deatandhas .iProught theJ?ain .inthe 
~ip andbaC!kfrom~ 1.evel.lP;~?a .tOl.ert4i}le . level, 6 .. Sheno\\1 
o<ompiains ·.of· .feeliti$. ci~ht.ne.s;s .and .. pr~s~urea};)p;.tt .. tnel;lip .mOlte 

~=!~e::~::~l~e~ f::~~=~~~q;:JO~,.::=:~ 

She ind:i~i$t·~eF that; '~el:" lasl:4AS9US$iO~l(i,~h Dr, Ge.thar<ltwas 
regardin§f possib1f·fi¥::iI:;9t:d ii:nereasehetact~yi.t..j;.e~t·qi1;l.p;L~ge 

:::1 ~~i:!t~=lj=~ia¥ab~¢i~r~a!~$.!$t'i;~~k~~$ aboutd~i~a 

ClirrentlYt ··sbe ca,@of; have x "'t:aYs bepa.u$e she is19W'eeks 
pregnant. 

::~.::~;i~nii~~:::m~:~:~d:'S~:: .tt~~.T:~!r!;=~~!~ fO):'~h~"llip, 


http:pr~s~urea};)p;.tt
http:nowstat~Qtl+att'!1eh.ip
http:7~proced).lX


·... /,.... 
.,/ 

REt 1" ....... I. '1" ft
'. '. j .. .., .... "', 
l?as~ 4. 

~.soo·do~~.tm~i~ 

~et .m~l,;n, .c0nlpla.,j,nt.'iS ..:ba~,o£, ,·);)FI~.lf. .... p¢li+1.Sh~. stat:~s ... She .. hilS ... pa1~ 
;afte'l7P;t;:Qltjnget!i ·$.:i:t+t:i..fi'S;' ,p;t ab:t!ampt.ed wa.l~i~g.$gr 'm9ret.,hanl0 
minu~~:$. 

iI~.~ ,.knefe()n:ty ... t~p~~lta,~ .. her .Whfal1·she t;r:t~~,'t.;p .. ~~l~ ·,.t1P.·~n. ,i.ncline 
orW'alk up s-t'iri:ris,~h~, '~t;'~tef3t;l'la3;: walk:±tl9' ~. ie¥eiLg'PQunti i!3 
t·C:)le,~;hle. • 

She. has .'.. S:i'gna:~toqtrf~P~,i..P .d.'~...ll$:r~S;:k; .... an.d .h:tp,±£ !3h~tri~$to 
~~l'il::it 'pu~hl ;ptll1,.n~' l.i,ftmGr~than .a," £·~wp.91lnQ.:~, 

'li&~ .. ,... left . ,£lIp '.' .p,r:td.ni~, ..•• ·~17~~e~t .. ;.,¢ons;t.~tlY ." .,and.. Mad!: ... wor,l3$. \>titl'l 
~ush:tn~" ... ;u~il;n,( .dr.'l~,Fei~~."Sl1~. ',.. a.l~o ~~'. ·.·a'..'ootistantil;r,esSl,lrla 
t,jfp$ ~!til\\T~9mfpl:'t;,a~'Ut t;;ll;e,l~ft ..hip~ .. but j,t '~a~been. tCl'lerable 

E~~~:~l=:~t~~a~9r~~ 

PFttS+~Jlt;~~Jr~lrtto~; 

Gi~EMt; ......rthEJ .. !,at,;f<~nt ~IDAUla't;eswlth .••.a.··.. le~t: ...sid~'~ ,.' ant;algia .... anCl 
limp.r,trit~.pa,t;.~'~l'lt'c:mp~~~~ to 1;)~." ~C)'rthiri.9nt. lnhe':r c:l~in:i(!;al 
bls~6t1r .a!ldexam:tnat~on. 

V!T~ . s:tr;N"s: iFhe.~~l'e:qt,i';f3we~ght; .. :[$ ~2e'PQJJn<3.$.Ber··heishtl,s 
7l.7Slit¢hes .~lopa:p;res;.s.u)::e 1,$11,0/62. ... 

'I'h~reare ... D<>t:.able...~p,~~~:tfl"q.llg ··t~~~q~s'b~Qu$'hput the tipj;l~rana 
ll,9w~''r~,~~r~mlt;l;~j;i!al+~;'t;.l:lpJ:f~X·. . . 

theshQu1d~'r ia ley:e·led.1he;pelvi;sappea:r~tohe le:vel.. . - -. . 

She, .,does n~t. haye ... ;pai~ ... o~ .. $Kittpail?ation. ..shehaspa:l.no~
palpatdQn by t:h~L$-Sl ·r,eg±.onand sot,'ft@'W~'EiI-,t; 'PY t.be '$1 . .jcd.nt s 
b,ilateral1y~ . 

http:ab:t!ampt.ed
http:p�li+1.Sh


RE't",uJIII ".IIIL! d.IL 
Fa9~ S.> 

~~~:i;:~O~1:~~q14"in!:,.~j~i~:~b~~~~;~~~=

mOre qf1:ow,p'~$~an~' so~' 'mild left: nip:;pain',~~·QPpq~~<:1. to 
radicu1a:r qotn;pl~;i:;:nts -' . ..' 

1)itl!11bari:!'~~n$fpn is '1,Qt..QfAQx:mif;tl.Latt~::ral1ectn is·!?:O)~~~npilil!;!al. 

Sh~ bas .$igij.:l.ficant: low. badkcptitpll;'Linte; a.~·. Eud::;,~~mes of 
~:t:i~!/.l··
She does .not have, any ..,dde:J.:J. sASil:s. 

she', dO~$ not~v~ ,awitbdra:wa:LQtl.p~lJpat.ion.,. 

SIle. has . some diffiGu.~t:i19;ett.ingQff .the<. ex~min~t~on .. t::able J 

walldngflbo~~ r.:l;e qffi,qe'tM~reG'llAi,n90nto and9:j:~: t~'exam 
ba~le ::f::.t:om a.c6mblnatlorig.~ b~G~atlill'lipp~.~n. 

~erll.$p~~!le o'~t:n$td"on is limited~ 

Her £lexionisabodt·· 110 d.egrees and a'b<1upti()u is. at "bes't 
30, cI~relS~.. Inti$.'rna;trotatl.on. oft~ehi~~,t5/desr~e~aIld<CI.t lI.let\Jt 
12 >~egrees ~...~erna;+rota,t~~:>nls .at, .best lp;,.a,i~t degrees~nQ. 
9t1Q.eg:r:eea9fnl.p~lexipn:.Sheha~p~;~ .<'?l"la.l?4tl.G't:.t.fm.Sp.lSuas 
~'OR'le 'P~~fl in.t~e l.ateral t~'oC:han;t:er:Lcregi6n. 

m'0tteaexam:tnaJ::d.onshows she dOes have pain ·~t1,··:t:cE!$~$t~d hip 
fJ.~ipnimai~y:ol'l the le.t~$iti.e. 

Girth,measttl:"emell.ts .sbelll.thatt,atlo,~m pro.x~~lt~$Uli>erior, pole 
,qf .. ~~~etlq.. ,is SJi!'qm r~$'ht ·a~~So.left. ····At 200m· rii:ista.1,· ~o ri9bt 
e,~d .4:J. lef:t;" . 

~.am:inat5.on. .. ¢f .he'r .kne'e, .. slW~s .• $~e ...:has,~1~nitic!tnt9;r:ep~\:~s w:Lth 
fle)(lon.ande:K;~ension,tt;l1e~~~l~t,~n;e~,re~t:ertliaIil theil.Eeft.,ltnee. 

~he le~t,k1:;.~~ haS . sligllt.,. w~.r~th. to 'pal.:paticiilot:i::rwi's~1 no 
S ignifleant .joi;[lt ...... lirle .. , .t'~e:r:r:tm$. . .. .Li~arn7Xlt9~S· ...••.. eiXaiiji·· is, 
~rema.:vka~learlQ.no: ~e,fiI}.itepa:te,;Ll.ar ,fac.e:t,;· .tehdernes$:'. 

Straight l;'eg raise1tl.ducies' hack pAin at~'Q degr.ee$ bi1:atr;rr~~tly. 

http:e,fiI}.itepa:te,;Ll.ar
http:rema.:vka~learlQ.no
http:am:inat5.on
http:Girth,measttl:"emell.ts
http:l"la.l?4tl.G't:.t.fm.Sp
http:Inti$.'rna;trotatl.on


at ...'] r"]'I!!I!!C 
~.ge6 

She .. Q'1d . have .. de,er~aseQ ... $ell$,lat:iotlf~"t~elatetalfe~~al ,oLtt~eQus 
ne't"ve' . of .the,...le,£:t; :fiip,~ .~ef]J~~e:s .•.• were ...:S'¥trult~ttioarly 'dimilli~heii 
bi'lat~'t"ally.MdtQjlt'pow,e.r "ap,I?ear:e€l to be SIS1?::iiater-<1'1I:);y. . .. . 

O!AsN<:>gTtG$~lE$; .' 

X"'ra~,~rare de£e.~;red at,t;hist,i.m.esince the pat:i~J;1.t±spr¢gn.ant. 

I,MPRE$'SlON: 

1. 	 S~at.us .PQ'$Jtnt1l1t:.ipl.eax-tl?-rdSQ¢>pi.6 .prooegu:r€sto. ·tb.eleft hllp 
w~:th r~moval,oflQtjse .b.odi~;s: ,andchOncif;9pla~:t;y of the: 
femol:'alhead(9,swe;l :La,s J.;apra:L debr,idement. 

z~ 	 S~e.tlS ~ta:tusp.ostartllrosoPJP';i.;c $iy.rgery of t:he l.e~tt~~~. 

prob~d':le,lt.1mb$.;rdJ..s.k d"isea$'e, • 

.I~C;rD~'l.'.~US.I~G:rMp]1;J;~ENl'. 

'I'ilepatientgaveme ~.~~tt\~1lJ..~tr.9~~at snegavel;ertreatiltg 
phystoians, .:til~t .. t'h.a,.h'il? :i~j~~¥ ... 9Ce'\1rr:d., .,.inAu~st' .2010 .Whett 'she 
$X:ite~ .her .. pol;iqe, .. V~~~i~~ 'J:'h$ bii3CtQry' ....iS; .. soffiaWhctl: .oon.fu~~ng .~.$ 
the, . oocument;ea .i.njUry ..•eem" .~~~ .. ·~f· .. p;rQP9;rt,icm \'lith .. themechanism 
.(if .itilu~. ......N9t+~~or~h~ ... l;s,t:.lla,tttbepcatient has ....•ql.h;i$tQ~Of ...being 
'lnvQl'V~d .. in btL9h ...... 1$pElot. '$~J;t'$ ....• act:Lvlt;ies. ". T~is w,,?uld.p.emorJe. 
co~~;k~tent:\\1~t;hthe· ·~e:su4.;1¥gp;~·htp i~jury wh,ich ;require.dsuqh 
extiensliofe.tre$.tment. 

. 	 .. 

I bel;ieV'e t:aat·ane ,npw has' '<l,rth~~t:~$'w;l.t:h p()S$lp~.~, 9steoart;:hrit.ta 
Qfth~ left;it'i;... 

Nerba.ckdomplaci,n'ts ;ar.€r 'prO'balUy due to .\iifflcul.t:y ..~nlb'IJ1~t.tl.ng 
fol:tqwill;T multip1e hip liilurge riti! $ ~ .. . .... 

http:nlb'IJ1~t.tl.ng
http:9steoart;:hrit.ta


",o·t 

~E :l,X';LU,..l1T4L 
f?i¥I~ "'I 

f~'PA:rRME~:: 

;:~,~:::~~a~:>:":~:lle:!~r ':~, t;::mp;~=:~;::~~nii~~Q~~~¢r:;

P9~~ . . .. . . 

III rega:ro.~to herl:?~qJ5, she~g'tllci aY9~4 tepeti t;:;:ti:t$ .ktH.:~elirigt 
aguat.ting i .·Otl:' 'Ii fting' beyondfolrt,¥p'ounCil:l ~ . . ..... 

'1'~~t~' l$noi~~~~el1.t~;Q~:~~:t:':t,~.flt~~~~ 

The above'i'esb:lct'i'On,$ itreprqli#hylacbic iIi 'tll!ilt:u're. 

RE~t~j;;$ATiQN ! 

do tlotbel;i'e¥e rehabi;;~it$~tt;;iOt:l w:t,l.l,rl~<:l:,'ea$e'het,.·impa..i.~nt~tlit atthi§time.. . ..... ... ..... . ..... .. .. .... ..... . '......... ... ',.,.' " .. 


!,~~!~,,~,: 
.. '- .. f. 

1'l1.., terms .Of 'her .b~cx she ghou'1d.,~~nS'ider, .. painmaha9$1ll~Il~ . arid' .'~he 
wil1r:e~1l:'e arepe~t Mi'I o:f tael)4fu]:)arsp 

;:~~:=::~.~1~¢,~hethe.ht;;Lel:~e·i:t:~~ci+P~t~~ti~i wr:~~t·j~!i~ 

la.Jl),:t~l.; t~b:t:~~ p~t;l'iQIq9¥ '~'b:e ........ ".~ ··s~gIi1.f:L~an~: crausa)i;n ... the 
4e'\Tel{jp~en.t;of ~~qOJ;il.AA·:ri" ·OS·t~9~Ft{arq'S :i's, ~:I;l.;i!ldditiilll, .!':fhe' '.' had .a 
chondro}?,ia's'ttyof' the•. £'emol:"al h:iad::1 which mi$'ht gl;"Ilil sbort-tE!'rm 
t'eliefbU't<>ft.en e:n'4supgiV'iIigearly de:9'enerativeobanges.as 
we'~,l'i. .,$b~{ '~+~2 ,\,>(as' k~QW:~,. t~hii:~7,+.~og~<l;)P4~~~1 ·~hi$.~b~wili 

~~;:;bi~~i:rl~:~·~~~~l:~'::~t~~~~ 

:t':~w~/:la.t;gge@t;;~dt4~:tZl:Ill;e shc)1.1.!;~:p'4t:thi~'~:~f; for ;t~~:~~f3 ranq.I 
nelie.ve ····tha.t:t::hi$, .l.'s' "a,. Spp,d :~c.a&ettd.c:teoortun.t;;lnaa"ti!(;)n! ..:buttne 
pa"tl.~J'; .. i$re.l~'!F'~1"~:tyy~~,~clt:q t>e! .~i ·$e.ver~_$lj fqr: $'Q:,y~ctr's 
se~tn$unt'eali;'$tl.e'. .'1:f ····sh~do.es .•• i:ride.d· havesewre .arth[rd.i.!~,j I 
wQtliQ;r~G'Q~meridt:hat ,she. basanea;:;t'r .1:0tal h~p~rtn:r.QJ;1'la~ey. ". 

http:sh~do.es
http:nelie.ve
mailto:t':~w~/:la.t;gge@t;;~dt4~:tZl:Ill;e
http:de:9'enerativeobanges.as
http:t'eliefbU't<>ft.en


It.$e; .. 1i4tin....·· 'II',.¢: 
l?a9jg· 

'Th~yau 'for tne .oPP9:rt:unit'ytQevaJ.~~'e] r.· .•··.···•·· ..rlb· "1;'£1.. '....•................•........ :. .... ............•. ...........:.:. ................ u......,..'........•. 

c~fi :bet)t .further as'sistalidet please .dQ not;.lt~$i~at.e tppqntact 
me. 

.. ett';!'r. q.le·ibe~.t~.Pt 

..,... 

D~ploiat.e,Ameriea::t'1 Boa:rflo;,." drtboPe'dii'cSurgeo;ns 
PGt~¢mJ'~¢e' .. 



t 

PO 

.•.•.•... Jr."'.'.....•..•....'T'\....•".1\;' . .... .."...'.•' I;: ..,,",~~1,.,;lJ' ~i'ET}~IR OLHI~, . 

lDl~t9~lATE ..,A~lmICA~:~BOAiE>·Ol';·QRru9PAEt?ICSURGERY. 
'~tqlN~.AME~~t~f~~'M¥>:~~,.~~f\lET)IG·SLiRGeQNs 

_ ........ O.~~AJ,.~~~~p\TQN 


3415 rO~RANCE>&tVO... 
S.tJfrEF 

CA90503 
..,tOTAtJ()INT~PLACEMEm 

FAX·(3t6)·~43;.2d7 
54.~0395 

RECONSl 

--S~~~
Au~·or$:t:l'4it()1,:~ 

&31&-'"14 ft~X lEtg, J#4JK1d# -
95812-27'96 

Attention.: 

·~!n . ·..··1111· .."·,

m~!9;/$.·~"Ml. .SS·lf ..... '''''' •• 
~r:4p't~j~a..;~~Vl···· .... 

DATE d·FlijJUE;:¥; .,. 9:/;5:1:20Q9 
Qt;lJ;fltE$IQi:('£'{'., 

'WCAB#'; Unassigned 
DA'tEm~'EV'~WJ.\'TldN : Augustl,ff" 

O€:.ar. 2 " 

ORTaOj,)~O;I'~: ... _ •.·,COl-1SOL~A~ION·, ·jlt;u.·.u~~r·! 

r .. '0 '7",1::.'...4 '. J?~¢$t$nt'$t0'~Byt"~~;,Q~~·~~$f~e<1$g:~nd$pe'h!q~·~:~.· Med;i.(rq~l 
: . :::,," 

~~;,:!:;:~~J!~i~~~~~~!~~t~·~i~=fitil!E

with ·~xplriltion~.:\'t;.~9l4;$14tfr7·. '. . . 

~~easebeaqhr:Lsed .thatti'he.entlre .. hist6rybak$n<i~ the actual 
CPIllplete.examinat;.li:l,malpi+g.with review ofa;p"m~:S#~~al records and 
preparation and foltrtHJlat!o,p 6! sp$cialb'rtho~a~~id report I is 



1U:5ba, t'hatbhe .hi'.st,~r:J1' .,obtained .• p~ .. 1:ne,.~ultg~q+J:L·$ .. giQt~te.d ,.in. 
5E5~~~f~:tf:tt::A\· :"'t:=;,,,=t!~,,~~tiyW~(\:t~ 

. . 

M,.r .. t'~h~~t'l.9·$ ·~hg ate' /l:.,$;.·x·oli;Qw,s,·t· 

qli6!lfe~~~wt': 

hlos 
~f1,y
hi,s; 

The P'<;i1:.A,~Pt. ',. .i;~ '.' ('1', S2·,",:~j~1;=Q.J.q ...l;i~ht handE;lo~:~nar1~ '.,'.. '. J?olice 

:;!!c:;~l~!!~~~ar:~~w::~ftm~;t~edt:: .·;gt~..:t~d:ffi~!i:f:~;:Q;:!,:· ::=d.· 
.t:ightsl<:led 1,~9 pa,LtL . . '.. .. 

s:~:£'sjOl\XQ.,:rlf~'Y,; •. 
"'. 

4<' 

1'l'lepat'iant' ..g'1,.esa 
work die!;;.! v J."tie,S'Rng;" '" r ,-'v 'Q'" .• 

being tt'i.J.q:reg 
::~-. 

He .' ,sta:testhfj.t.l1$ .' .e(l1~.l,o.y~qb.y . the $tate, of Calif'brnia a.sa 
POilti¢e;~.tf,t;~~$rt$>.~fegu$xd.QIlt .·,··o,fiMioHiJDiU", Ca:lif:Pr~ia~ . 

;r~~:~~~~~ ~~~~Ji~m~ ....~~1~~~t.l:. ~:~i~~~~· 

i5~r:~~;;fu:ii:!:=~S~~l~hl~i::1I~lrg~~E::~~* 

:R6FiI: "It'I!Ullr "''11'21...... , ........... ,' .. "'," ..... ,f, .. "."., ..,.",'.;"".'.' 
.A~~~d$t>1.~7 40:1.3' 
~~g~? . 

i:~~:~~r;~~~'fttci~%il!r~u~::*S~it~¢··~~t;; 


aeth~n .~t¢Pt,'b.ottt~.'~;ttd .. he·.. wa:as¢hedJ.11ed .. po.ha"l€ . ltD 
andthene*tiUoifp:i..n~i he .'~:Oke;~lD; ~n.d felt tb~t;;. :'fu;i$ 
('1rtdher~.aJl..iyp&;l't.:1+!ilfn' g~t, .a;rQ,urtcL 

Me did sblflEif IauJ>!'lPf~nz;npbr;;" 19;:y()lq~nt:i,n.d 
~i;rdicat::iQnq;dr~·fteJ:a'bouta."'4(1,a¥iS hef'~.itthebaan 

a more... mana·ge.abl.e level. 



ite.· IlllUll' . "1IlII,. ' ...,. '''' · .. "",4. J.. L~b .,..... $I'."", 
'~tlg\.lS't '.' );4'1'>20'1$' 
P3r;,'e '3,,:.,..-:,;,'\:1,,_, .... '. 

'$t·a.t:t?8.~hat .he ,hadinjuri.es.a,t·.wo;rkpeforest)hehadl~:bned 'holM 
t~~<>rrip,e,i1'~~t~i,rt~.t~dJ,n.9'Bt~~1:Ca~~.sq. ~~""kn~w: .'t:bat.~~gt;:~$ .~~~l:q. 
nHs$lv~~, TJri:;fortttnately "whilewaitiu9:forthis,epi,sodetotesolve 
it~eY~#<:iicl. . ... . 

litPUljd 'JatlUary>';.2'!410; PelY!irl. $t'~nt '.. p'a;in,fte "tlidseek 
~~dJ,:9~J, ,.at,:.tention , anq ... b~WEi.SSgen h¥his,<;iact.or ..i;tndg,ive,~:1 . 
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July 23, 2015 
 
 
TO:  Disability Procedures & Services Committee  
  Vivian H. Gray, Chair  
  William de la Garza, Vice Chair 
  William R. Pryor 
  Les Robbins 
  Yves Chery, Alternate 
 

FROM: Francis J. Boyd,   
  Senior Staff Counsel  
 
FOR:  August 5, 2015, Disability Procedures and Services Committee Meeting 
 
SUBJECT: EARLIER EFFECTIVE DATE  

GOVERNMENT CODE SECTION 31724 
 
Your Committee has requested advice regarding the application of provisions of 
Government Code section 31724,1 which governs the date upon which a disability 
retirement becomes effective.  
 

I. Introduction 
 
It is important to understand that when your Board is asked to address the earlier 
effective date issue under Section 31724, members have already met their burdens 
under Section 31720 to prove permanent incapacity and Section 31722 to prove that 
their application was timely filed.   
 
Generally, the earliest date a disability retirement becomes effective is the date the 
application is filed.  Exceptions to this general rule are set forth in the last paragraph of 
Section 31724, which states: 
  

When it has been demonstrated to the satisfaction of the board that the 
filing of the member's application was delayed by administrative oversight 
or by inability to ascertain the permanency of the member's incapacity until 
after the date following the day for which the member last received regular 
compensation, such date will be deemed to be the date the application 
was filed.  

 
The above paragraph provides two exceptions under which the Board may grant an 
effective date that is earlier than the date the application was filed: 1) when the 
application was delayed due to an administrative oversight; or 2) when the delay was 
due to the member's inability to ascertain the permanency of incapacity until after the 

                                                 
1 All references hereafter to section will be to the Government Code unless otherwise indicated.  
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date following the day the member last received regular compensation.  If the member 
establishes either one of these two exceptions, the application is "deemed filed" on the 
day after the date the member last received regular compensation.  
This memo will discuss the three main issues that arise in the second paragraph of 
Section 31724 in the following order: 1) the Board's discretion under Section 31724;  
2) the inability to ascertain the permanency of incapacity exception; and 3) the 
administrative oversight exception.    
 

II. Background 
 
An explanation of the earlier effective date provisions under Section 31724 was 
presented to the Board of Retirement by the County of Los Angeles Office of County 
Counsel in 1991.  In regard to the inability to ascertain the permanency of incapacity 
exception, the Board was advised that Section 31724 requires that a member prove an 
inability to ascertain the permanency of incapacity on the day after the date following 
the last day of regular compensation to be entitled to an earlier effective date.  LACERA 
followed this interpretation until approximately two years ago when a different approach 
began to be taken in interpreting the statute.  After conducting an in-depth and updated 
analysis of this issue, I am in agreement with the 1991 County Counsel interpretation of 
the statute.   
 

III. Analysis 
 

A. The Board has the discretion to weigh the evidence and decide the earlier 
effective date issue.   

 
Under section 31724, administrative oversight or the inability to ascertain the 
permanency of incapacity must be "demonstrated to the satisfaction of the board."  The 
California Legislature has therefore given the Board the discretion to weigh the 
evidence and decide whether or not to grant an earlier effective date under the two 
exceptions. 
 

B. Inability to Ascertain the Permanency of Incapacity Exception: 
 

The plain meaning of Section 31724 requires that to be eligible for an earlier effective 
date, a member must prove an inability to ascertain the permanency of incapacity after 
the date following the last day of regular compensation. Nothing in the language 
imposes any additional time mandates for the filing of the application once this initial 
requirement is met. 
 
In reviewing a statute, the courts "begin with its language because if the language is 
clear there is no need to look further."2  As stated by the court Wolski v. Fremont 
Investment & Loan,3 quoting Whaley v. Sony Computer Entertainment America, Inc:4  

                                                 
2 Cordova v. 21st Century Ins. Co. (2005) 129 Cal.App.4th 89, 96. 
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'The words of the statute should be given their ordinary and usual 
meaning and should be construed in their statutory context.' [Citation.] If 
the statutory language is unambiguous, 'we presume the Legislature 
meant what it said, and the plain meaning of the statute governs.' 
[Citation]. 

 
Further, the courts tell us that any ambiguity or uncertainty in the meaning of pension 
legislation must be resolved in favor of the pensioner.5  
 
There are no published decisions interpreting the earlier effective date language of 
Section 31724.  There is, however, a 2005 unpublished decision involving the Orange 
County Employees Retirement System6 where, in an opinion by Justice William 
Rylaarsdam, the Fourth District Court of Appeal concluded that the language in the 
second paragraph of Section 31724 is "plain."  The court reasoned as follows: 7 
 

Contrary to defendant’s [i.e., OCERS’s] position, nothing in the language 
[of Section 31724] imposes any additional time mandates for the filing 
once the initial requirement is met.  Nor does defendant suggest how long 
after learning of the permanency an application would have to be filed.  A 
day, a week, a month?  Would six months suffice, but not nine, as here?  
The statute does not state, and we will not interpret it to add such a 
proviso.  In applying section 31724, our responsibility is to determine its 
meaning from the words set out, not to insert additional language. 

 
Though an unpublished decision cannot be cited or relied upon by a court, Justice 
Rylaarsdam's opinion is a reasonable interpretation of the statute.  
 

1. Plain reading of the inability to ascertain permanent incapacity exception of 
Section under 31724 

 
Setting aside the board discretion and administrative oversight language contained in 
the statute, the second paragraph of Section 31724 reads as follows: 
 

. . . the filing of the member's application was delayed . . . by inability to 
ascertain the permanency of the member's incapacity until after the date 
following the day for which the member last received regular 
compensation, such date will be deemed to be the date the application 
was filed. (Emphasis added.) 

                                                                                                                                                             
3 Wolski v. Fremont Investment & Loan (2005) 127 Cal.App.4th 347, 351. 
4 Whaley v. Sony Computer Entertainment America, Inc. (2004) 121 Cal.App.4th 479, 485. 
5 Ventura County Deputy Sheriffs Assn. v. Board of Retirement (1997) 16 Cal.4th 483, 490.  
6 Porter v. Board of Retirement of the Orange County Employees' Retirement System (2005) Cal. App. 
Unpub. LEXIS 11827. 
7 2005 Cal. App. Unpub. LEXIS 11826, *5-6. 
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The above language is clear and unambiguous.  It states that if an application for 
disability retirement is delayed by an inability to ascertain the permanency of the 
employee's incapacity until after the date following the last day of regular compensation, 
the application will be deemed filed on the date after the last day of regular 
compensation.  Nothing in the language imposes any additional time mandates for filing 
once this initial requirement is met.  The statute does not provide a deadline in which an 
application must be filed once a member is able to ascertain the permanency of 
incapacity.  And a court cannot add such a provision.  In applying Section 31724, a 
court's responsibility is to determine the statute's meaning from the words set out by the 
legislature, not to insert additional language.8 
 
Therefore, under the plain meaning of Section 31724, the member only has to establish 
an inability to ascertain the permanency of his incapacity on the day after the date 
following his last day of regular compensation.  If the member meets that burden to the 
satisfaction of the Board, the member is entitled to the benefit of the earlier effective 
date, regardless of when the application is filed.  However, if the facts demonstrate that 
a member was able to ascertain the permanency of incapacity before the date following 
the last day of regular compensation, the disability retirement will be effective on the day 
the application was filed.   
 

2. Regular Compensation  
 
In order for the Board to make a determination on the issue of an earlier effective date, 
the member's last date of regular compensation must be determined.  Generally, the 
phrase "regular compensation" means the member's normal salary.  Full salary under 
Labor Code section 4850 is regular compensation—so is sick and vacation pay when 
taken by a member as time off.9  However, workers' compensation temporary total 
disability payments do not constitute regular compensation.10     
 

3. The member carries the burden of proving an inability to ascertain the 
permanency of incapacity. 

 
The burden is on the member to prove by a preponderance of the evidence that the 
filing of his disability retirement application was delayed by an inability to ascertain the 
permanency of his incapacity until after the date following the day he last received 
regular compensation.11  The permanency of a member's incapacity is usually 
determined by information contained in the member's medical records, but other factors 
may be relevant.  The issue of whether there was an inability to ascertain permanency 
will also fairly be determined by reviewing medical records, as well as the member's 

                                                 
8 Code Civ. Proc. section 1858; Lewis v. County of Sacramento (2001) 93 Cal.App.4th 107, 123. 
9 Katosh v Sonoma County Employees' Retirement System (2008) 163 Cal.App.4th 56, 78. 
10 Porter v. Board of Retirement of Orange County Employees Retirement System (2013) 222 Cal.App.4th 
335, 342-343.  
11 Glover v. Board of Retirement (1989) 214 Cal.App.3d 1327, 1337; Government Code section 31724. 
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testimony and other information and evidence that may be presented by the applicant 
and by LACERA.     

4. Government Code section 31722 and the doctrine of laches protect the 
retirement association from being prejudiced by late-filed applications.  

 
Section 31722 and the doctrine of laches serve as a gatekeeper for late-filed 
applications and protect the association from unjust liability.  Section 31722 requires 
that an application for disability retirement be filed while the member is in service or 
within four months after service is discontinued.  The statute, however, allows for an 
application to be filed at any time beyond the four-month period if there is evidence of 
continuous incapacity from the date service ended up through the date the application is 
filed.  
 
Even if a member presents evidence sufficient to accept an application for processing 
under Section 31722, the application or an earlier effective date under Section 31724 
may nonetheless be barred by laches if the delay in filing was unreasonable and 
prejudices the retirement association's ability to investigate the case.  Generally, the 
existence of laches is a question of fact to be determined at an administrative hearing in 
light of all the applicable circumstances.  It is defined as an unreasonable delay in 
asserting an equitable right, causing prejudice to an adverse party so that granting relief 
to the other party would be inequitable.12   
 
So Section 31722 and the doctrine of laches serve as the association's defense against 
unjust liability.   
 

5. The purpose of the County Employees Retirement Law of 1937 is to provide 
for retirement of members "without inflicting a hardship" upon them.  
 

Section 31451 states the purpose of the County Employees Retirement Law of 
1937 (CERL) in the following manner: 

 
The purpose of this chapter is to recognize a public obligation to county 
and district employees who become incapacitated by age or long service 
in public employment and its accompanying physical disabilities by making 
provision for retirement compensation and death benefit as additional 
elements of compensation for future services and to provide a means by 
which public employees who become incapacitated may be replaced by 
more capable employees to the betterment of the public service without 
prejudice and without inflicting a hardship upon the employees 
removed. (Emphasis added.) 

 

                                                 
12 Piscioneri v. City of Ontario, et al. (2002) 95 Cal.App.4th 1037, 1046. 
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The statutory scheme is intended to provide for retirement of members "without inflicting 
a hardship" upon them.  A plain reading of Section 31724 supports the purpose of 
CERL by providing members—who have met their burdens of proof under Sections 
31720, 31722, and 31724—an uninterrupted stream of income following the day they 
last received regular compensation. 
 

C. Administrative Oversight Exception 
 
The Board may also grant an effective date that is earlier than the date the application 
was filed when it has been shown that the delay was due to "administrative oversight."  
Under this exception, the member may attempt to prove that he was misinformed by the 
retirement association and that this misinformation resulted in a delay in filing, or that 
there was some other administrative error or oversight that delayed the filing of the 
application.  
 
Section 31724 does not specify that the oversight be committed by the retirement 
association.  Some members have argued, under Section 31721 (a), that an employer 
has an obligation to file an application on behalf of a member believed to be disabled, 
and that the employer's failure to file an application under this obligation represents an 
"administrative oversight" under Section 31724.   
 
Section 31721 (a) states the following: 
 

A member may be retired for disability upon the application of the 
member, the head of the office or the department in which he is or was 
last employed, the board or its agents, or any person on his behalf, 
except that an employer may not separate because of disability a 
member otherwise eligible to retire for disability but shall apply for 
disability retirement of any member believed to be disabled . . .  
(Emphasis added.) 

 
However, the Court of Appeal has determined that the term “separate,” in the context of 
section 31721 (a), refers to the employer's act of terminating employment and that the 
employer's obligation to file an application only arises when the member has been 
terminated due to a disability.13  This interpretation limits a member's ability to use 
Section 31721 (a) as an "administrative oversight" under Section 31724 to situations 
where the member has been terminated because of a disability.  
 

IV. Conclusion 
 
As demonstrated above, the Board of Retirement has the discretion to weigh the 
evidence and decide whether or not an applicant has met the burden of establishing 
that the application for disability retirement was delayed due to an administrative 

                                                 
13 Mooney v. County of Orange (2013) 212 Cal. App. 4th 865, 880-881. 
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oversight or an inability to ascertain the permanency of incapacity until the date after the 
last day of regular compensation.  The plain meaning of Section 31724 only requires 
that a member prove an inability to ascertain the permanency of incapacity on the day 
after the date following the last day of regular compensation.  Nothing in the language 
imposes any additional time limits.  This plain reading of the statute comports with the 
purpose of CERL to provide for retirement of members without inflicting a hardship upon 
them.  Thus, if a member established an inability to ascertain permanency on the day 
after the last day of regular compensation, the member will be entitled to an earlier 
effective date under Section 31724.  
 
 
Reviewed and approved. 

 
Steven P. Rice, Chief Counsel 
 
 
FJB: se 
 





§31724.  Action Of Board On 

Proof Of Incapacity; Time 

Allowances Become Effective 

 

 If the proof received, including any medical examination, 
shows to the satisfaction of the board that the member is 
permanently incapacitated physically or mentally for the 
performance of his duties in the service, it shall retire him 
effective on the expiration date of any leave of absence with 
compensation to which he shall become entitled under the 
provisions of Division 4 (commencing with Section 3201) of the 
Labor Code or effective on the occasion of the member's 
consent to retirement prior to the expiration of such leave of 
absence with compensation.  His disability retirement allowance 
shall be effective as of the date such application is filed with 
the board, but not earlier than the day following the last day 
for which he received regular compensation.  Notwithstanding 
any other provision of this article, the retirement of a member 
who has been granted or is entitled to sick leave shall not 
become effective until the expiration of such sick leave with 
compensation unless the member consents to his retirement to 
an earlier date.  
 When it has been demonstrated to the satisfaction of the 
board that the filing of the member's application was delayed 
by administrative oversight or by inability to ascertain the 
permanency of the member's incapacity until after the date 
following the day for which the member last received regular 
compensation, such date will be deemed to be the date the 
application was filed.  
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Allowances Become Effective 

 

 If the proof received, including any medical examination, 
shows to the satisfaction of the board that the member is 
permanently incapacitated physically or mentally for the 
performance of his duties in the service, it shall retire him 
effective on the expiration date of any leave of absence with 
compensation to which he shall become entitled under the 
provisions of Division 4 (commencing with Section 3201) of the 
Labor Code or effective on the occasion of the member's 
consent to retirement prior to the expiration of such leave of 
absence with compensation.  His disability retirement allowance 
shall be effective as of the date such application is filed with 
the board, but not earlier than the day following the last day 
for which he received regular compensation.  Notwithstanding 
any other provision of this article, the retirement of a member 
who has been granted or is entitled to sick leave shall not 
become effective until the expiration of such sick leave with 
compensation unless the member consents to his retirement to 
an earlier date.  
 When it has been demonstrated to the satisfaction of the 
board that the filing of the member's application was delayed 
by administrative oversight or by inability to ascertain the 
permanency of the member's incapacity until after the date 
following the day for which the member last received regular 
compensation, such date will be deemed to be the date the 
application was filed.  

His disability retirement 
allowance shall be 

effective as of the date 
such application is filed 

with  
the board,  
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 If the proof received, including any medical examination, 
shows to the satisfaction of the board that the member is 
permanently incapacitated physically or mentally for the 
performance of his duties in the service, it shall retire him 
effective on the expiration date of any leave of absence with 
compensation to which he shall become entitled under the 
provisions of Division 4 (commencing with Section 3201) of the 
Labor Code or effective on the occasion of the member's 
consent to retirement prior to the expiration of such leave of 
absence with compensation.  His disability retirement allowance 
shall be effective as of the date such application is filed with 
the board, but not earlier than the day following the last day 
for which he received regular compensation.  Notwithstanding 
any other provision of this article, the retirement of a member 
who has been granted or is entitled to sick leave shall not 
become effective until the expiration of such sick leave with 
compensation unless the member consents to his retirement to 
an earlier date.  
 When it has been demonstrated to the satisfaction of the 
board that the filing of the member's application was delayed 
by administrative oversight or by inability to ascertain the 
permanency of the member's incapacity until after the date 
following the day for which the member last received regular 
compensation, such date will be deemed to be the date the 
application was filed.  

When it has been 
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satisfaction of the board 
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member's application was 
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until after the date 
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Burdens Already Met 

When the Board is asked to grant an effective 
date earlier than the application date, members 
have already met their burdens to prove: 

• Application was filed timely under Section 
31722 

• Permanent incapacity under Section 31720 

 



Application Date 

Generally, the application date of a disability 
retirement, is the date a disability retirement 
becomes effective. 

From the first paragraph of Section 31724: 

". . . His disability retirement allowance shall be 
effective as of the date such application is filed 
with the board, but not earlier than the day 
following the last day for which he received 
regular compensation." 



Exceptions 

Exceptions to the general rule are set forth in the last 
paragraph of Section 31724, which states: 

When it has been demonstrated to the 
satisfaction of the board that the filing of the 
member's application was delayed by 
administrative oversight or by inability to 
ascertain the permanency of the member's 
incapacity until after the date following the day 
for which the member last received regular 
compensation, such date will be deemed to be 
the date the application was filed.  



Roadmap  

Three issues presented in the second paragraph of 
Section 31724: 

• The Board's discretion to decide the issue of an 
earlier effective date. 

Two exceptions — application was delayed due to:  

• Inability to ascertain the permanency of 
incapacity 

• Administrative oversight  



Board Discretion  

The Board has the discretion to weigh the evidence 
and decide the earlier effective date issue.  Section 
31724:  

"When it has been demonstrated to the 
satisfaction of the board . . .”  

The California Legislature has given the Board the 
discretion to weigh the evidence and decide whether 
or not to grant an earlier effective date under the two 
exceptions. 



Courts Look To The Plain 

Meaning Of A Statute First 

In reviewing a statute, the courts "begin with its 
language because if the language is clear there is no 
need to look further.”  

(Cordova v. 21st Century Ins. Co. (2005) 129 
Cal.App.4th 89, 96. Whaley v. Sony Computer 
Entertainment America, Inc. (2004) 121 Cal.App.4th 
479, 485) 

Ambiguity or uncertainty in the meaning of pension 
legislation must be resolved in favor of the 
pensioner.  

(Ventura County Deputy Sheriffs Assn. v. Board of 
Retirement (1997) 16 Cal.4th 483, 490.)  



Inability To Ascertain 

Permanency Of Incapacity 

Setting aside the Board’s discretion and administrative 
oversight language in the statute, the second 
paragraph of Section 31724 reads as follows: 

". . . the filing of the member's application was 
delayed . . . by inability to ascertain the permanency 
of the member's incapacity until after the date 
following the day for which the member last 
received regular compensation, such date will be 
deemed to be the date the application was filed.” 
(Emphasis added) 



Plain Meaning Of The Inability 

To Ascertain Permanent 

Incapacity Exception Of 

Section Under 31724 

The plain meaning of Section 31724 requires that, to 

be eligible for an earlier effective date, a member 

must prove an inability to ascertain the permanency 

of incapacity after the date following the last day of 

regular compensation. Nothing in the language 

imposes any additional time mandates for the filing 

of the application once this initial requirement is 

met. 



Unpublished Decision: Porter v. 

Board Of Retirement Of The 

Orange County Employees' 

Retirement System (2005) Cal. 

App. Unpub. LEXIS 11827. 

Justice William Rylaarsdam:  

Contrary to defendant’s [i.e., OCERS’s] position, 
nothing in the language [of Section 31724] imposes 
any additional time mandates for the filing once the 
initial requirement is met.  Nor does defendant 
suggest how long after learning of the permanency 
an application would have to be filed.  A day, a 
week, a month?  Would six months suffice, but not 
nine, as here?  The statute does not state, and we 
will not interpret it to add such a provision.  In 
applying section 31724, our responsibility is to 
determine its meaning from the words set out, not 
to insert additional language. 



Regular Compensation   

Generally, the phrase "regular compensation" means the 
member's normal salary.   

• Full salary under Labor Code Section 4850 is regular 
compensation. 

• Sick and vacation pay, when taken by a member as 
time off, is regular compensation.   
(Katosh v Sonoma County Employees' Retirement 
System (2008) 163 Cal.App.4th 56, 78.) 

• Workers' compensation temporary total disability 
payments do not constitute regular compensation.   
(Porter v. Board of Retirement of Orange County 
Employees‘ Retirement System (2013) 222 
Cal.App.4th 335, 342-343.)   



Burden Of Proof 

Member carries the burden of proving an inability to 
ascertain the permanency of incapacity.  

(Glover v. Board of Retirement (1989) 214 Cal.App.3d 
1327, 1337; Government Code section 31724.) 

Permanency of a member's incapacity may be 
determined by: 

• Reviewing medical records 

• Member's testimony 

• Other information and evidence  



Section 31722 And Laches 

Government Code Section 31722 and the doctrine of 
laches protect the retirement association from being 
prejudiced by late-filed applications.  

Section 31722 requires that an application for disability 
retirement be filed while the member is in service or 
within four months after service is discontinued.  The 
statute, however, allows for an application to be filed at 
any time beyond the four-month period if there is 
evidence of continuous incapacity from the date service  
ended up through the date the application is filed.  

An application or an earlier effective date under Section 
31724 may nonetheless be barred by laches if the delay 
in filing was unreasonable and prejudices the 
retirement association's ability to investigate the case.   



Laches 

Laches is a question of fact to be determined at an 
administrative hearing in light of all the applicable 
circumstances.  It is defined as an unreasonable delay 
in asserting an equitable right, causing prejudice  
to an adverse party so that granting relief to the other 
party would be inequitable.  

(Piscioneri v. City of Ontario, et al. (2002) 95 
Cal.App.4th 1037, 1046.) 



Purpose Of The County 

Employees Retirement Law Of 

1937  

Section 31451 states the purpose of the County 
Employees Retirement Law of 1937 (CERL) in the 
following manner: 

The purpose of this chapter is to recognize a public 
obligation to county and district employees who 
become incapacitated by age or long service in 
public employment and its accompanying physical 
disabilities by making provision for retirement 
compensation and death benefit as additional 
elements of compensation for future services and 
to provide a means by which public employees who 
become incapacitated may be replaced by more 
capable employees to the betterment of the public 
service without prejudice and without inflicting a 
hardship upon the employees removed. (Emphasis 
added) 



Purpose: 

The statutory scheme is intended to provide for 
retirement of members "without inflicting a 
hardship" upon them.  A plain reading of 
Section 31724 supports the purpose of CERL by 
providing members — who have met their 
burdens of proof under Sections 31720, 31722, 
and 31724 — an uninterrupted stream of 
income following the day they last received 
regular compensation. 



Administrative Oversight 

Exception 

Member may attempt to prove that he was 
misinformed by the retirement association and that 
this misinformation resulted in a delay in filing, or 
that there was some other administrative error or 
oversight that delayed the filing of the application.  



Administrative Oversight And  

Section 31721 (a) 

Section 31724 does not specify that the oversight be 
committed by the retirement association.   

Some members may argue:  

1. Under Section 31721 (a), that an employer has an  
obligation to file an application on behalf of a 
member believed to be disabled. 

2. The employer's failure to file an application under 
this obligation represents an "administrative 
oversight“ under Section 31724.  



Employer's Obligation To Apply 

On Behalf Of The Employee Is 

Very Limited Under Section 

31721 (a) 

Section 31721 (a) states the following: 

A member may be retired for disability upon the 
application of the member, the head of the office or 
the department in which he is or was last employed, 
the board or its agents, or any person on his behalf, 
except that an employer may not separate because of 
disability a member otherwise eligible to retire for 
disability but shall apply for disability retirement of any 
member believed to be disabled . . . (Emphasis added) 

Court of Appeal: The term “separate,” in the context of 
Section 31721 (a), refers to the employer's act of 
terminating employment, and the employer's obligation 
to file an application only arises when the member has 
been terminated due to a disability. (Mooney v. County of 
Orange (2013) 212 Cal. App. 4th 865, 880-881.)  



Conclusion 

Some members may argue:  

1. The Board of Retirement has the discretion to 
decide whether a member is entitled to an 
earlier effective date under the administrative 
oversight or the inability to ascertain the 
permanency of incapacity exception. 

2. The plain meaning of Section 31724 only 
requires that a member prove an inability to 
ascertain the permanency of incapacity on the 
day after the date following the last day of 
regular compensation.   

3. This plain reading of the statute comports with 
the purpose of CERL to provide for retirement of 
members without inflicting a hardship upon 
them.   



Questions 
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TO:  Disability Procedures & Services Committee 
   Vivian H. Gray, Chair 
   William de la Garza, Vice Chair 
   Will Pryor 
   Les Robbins 
   Yves Chery, Alternate 
 
FROM: James Pu 
  Chief Information Officer 
 
 
SUBJECT: DISABILITY TECHNOLOGY INTEGRATION:  PROJECT UPDATE 
 
We have achieved substantial progress toward the Disability Technology Integration 
Project.  During this presentation, staff will provide your Committee with status on the 
Disability Tracker integration into Workspace, Process Management, Document 
Management, and the Fully-Digital Disability Board Packages. 
 
Workspace is LACERA’s unified member operations and services application.  Integrating 
Disability Tracker’s data and functions into Workspace provides efficiency and improved 
accuracy.  Disability Document Management will be constructed upon our Enterprise 
Content Management infrastructure, where it will provide the ability to accept and manage 
electronic documents, including those from physicians, TPAs, etc.  At our presentation, 
staff will unveil to your Committee a first-look at these two initiatives. 
 
 
 
 
Noted and Approved: 
 
 
 
                07-28-15  
Robert R. Hill          Date 
Assistant Executive Officer  



Project Update:
Disability Technology IntegrationDisability Technology Integration 

Technology Integration Plan

� Phase 1: Data IntegrationPhase 1:  Data Integration
� Phase 2:  Process Management, workflow, and scanning of 

disability packages
� Phase 3:  Document Management Integration
� Phase 4:  Fully-digital Disability Board Packages



Phase 1:  Data Integration
The Goal

To integrate key data from the Disability Tracker into 
the LACERA enterprise member application, 
Workspace.

Phase 1:  Data Integrationg
The Milestones

Document the current process to understand how the Disability� Document the current process to understand how the Disability 
Tracker is used 
Completed on 12/31/2014p

� Identify Disability Tracker features to integrate into Workspace   
Completed on 12/31/2014

� Map the key features to new pages, functions, and letters to add 
to Workspace
Completed on 12/31/2014Completed on 12/31/2014

� Implement the new pages, functions, and letters
First phase completed on 6/15/2015First phase completed on 6/15/2015



Phase 2:  Process Management
The Goal

Implement process management and workflow to 
gain insight, improve visibility, and improve 
efficiency

Phase 2:  Process Management
The MilestonesThe Milestones

Define key processes to implement in workflow� Define key processes to implement in workflow
Completed on 12/31/2014

� Identify documents that will participate in the workflow processesIdentify documents that will participate in the workflow processes
Completed on 12/31/2014

� Implement workflow management and document imaging for key 
processes
In progress:  training and beta testing to begin in August, 2015



DDemo

Phase 3: Document Management
The MilestonesThe Milestones

External digital documents from business partners� External digital documents from business partners
In progress (demo)

� Secure document drop-off (business partner inbox)Secure document drop off (business partner inbox)
In progress

� Internal digital documents for case management
In progress

� Member document submission
Pending











ENDEND
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